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Health, aged care and retirement living briefing

Residential aged care facility entry – 
the current position

It has come to our attention that not all 
providers are aware of the Emergency 
Management (Residential Aged Care Facilities 
No 2) (COVID-19) Direction 2020.

In response to the coronavirus pandemic, the State 
Co-ordinator of South Australia (Commissioner of Police, 
Grantley Stevens) has made the Emergency 
Management (Residential Aged Care Facilities No 2) 
(COVID-19) Direction 2020 (Direction).

The Direction commenced at 12:01am on 10 April 2020 
and replaced the initial Direction for residential aged care 
facilities that commenced on 28 March 2020.

The Direction (similar to the initial Direction with some 
amendments) addresses the entry of all persons 
including staff and residents into residential aged care 
facilities.

The most significant aspect of the Direction relates to the 
conditions on the re-entry of residents if they leave the 
facility.  A resident who leaves the facility is to be denied 
re-entry unless he or she left the facility to receive 
medical or dental treatment or attend the funeral of a 
member of his or her immediate family.

The prohibition on residents re-entering the facility does 
not apply if a resident with dementia or another cognitive 
impairment (that prevents the resident from 
understanding the consequence of leaving) inadvertently 
leaves the facility.  A resident who has no safe alternative 
for accommodation is also exempt from the prohibition.

The prohibition can have significant consequences if 
staff, family or friends take a resident out of the facility in 
non-approved circumstances.

Despite these new laws, the Direction has clarified that a 
facility can still accommodate new residents whether on a 
permanent basis or for respite care.  It does however 
prevent a prior inspection by the prospective resident or 
their family.

Further to the restrictions on residents, the Direction 
prohibits any person from entering or remaining on the 
premises of a residential aged care facility unless they 
are (among others):

 employees or contractors of the facility;

 a person who is on the premises to provide goods 
and services necessary for the effective operation of 
the facility;

 a person providing health, medical or 
pharmaceutical services to residents;

 a person making a care and support visit to a 
resident on a particular day and this is the only care 
and support visit for that day.  Note: the definition of a 
care and support visit enables 2 people to visit at the 
same time; or

 a person attending the facility for end of life support 
for a resident (this is the only circumstance in which 
children under the age of 16 can enter a facility).

However, a person listed above must be denied entry if in 
the 14 days beforehand he or she arrived in South 
Australia or had known contact with a confirmed case of 
COVID-19 or a person with a temperature higher than 
38 degrees celsius or symptoms of acute respiratory 
infection.

Further, entry must also be denied to any of the above 
persons from 1 May 2020 if they have not been 
vaccinated against the 2020 seasonal influenza.  The 
updated Direction (unlike the initial Direction) provides 
two exemptions to the vaccination requirement.  It 
provides an exemption for persons with a medical 
contraindication to the influenza vaccination.
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It also provides an exemption for employees and 
contractors of a provider if the provider is unable to 
access an adequate supply of the influenza vaccine by 
1 May 2020.

However, the provider in relying on this exemption for 
employees and contractors must notify the Department 
for Health and Wellbeing by 4 May 2020 that the provider 
is unable to access an adequate supply of the influenza 
vaccination.  The provider is still required to take all 
reasonable steps to access an adequate supply as soon 
as it is reasonably practicable after 1 May 2020.

Providers are expected to take all reasonable steps to 
ensure that a person does not enter or remain on the 
premises of a facility if he or she has been prohibited 
from doing so by the Direction.  As an interesting 
observation, this expectation does not appear to apply to 
the subsections dealing with the re-entry of residents.

If there is a failure to comply with the Direction without a 
reasonable excuse there are significant consequences 
for providers and individuals.  The maximum penalty for 
failing to comply is $75,000 for a provider and $20,000 
for a person.  If a provider is found guilty of failing to 
comply with the Direction, each manager and director can 
be found guilty and subject to individual penalties.

Providers can keep up-to-date with the Directions made 
for residential aged care facilities by regularly checking 
the South Australian Government's COVID-19 website at: 
https://www.covid-19.sa.gov.au/emergency-
declarations/aged-care.

If you require any legal advice in relation to the Direction 
we are happy to assist.

The most significant restrictions are the conditions on the re-entry 
of residents if they leave the residential aged care facility.

Disclaimer
This briefing is merely an overview and accordingly it is not to be relied on as legal or other advice or on any other basis whatsoever.  All legal liability 
arising from use of information contained in this briefing is disclaimed to the maximum extent permitted by law.  Readers should obtain independent legal 
and other professional advice suitable to their individual circumstances.
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