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Health, aged care and retirement living briefing 

 

The additional powers for detaining 

persons with a mental incapacity 

during the COVID-19 pandemic 

The South Australian Parliament has passed a law, 
named the COVID-19 Emergency Response Act 2020, 
that implements emergency measures announced in 
response to the COVID-19 pandemic.  Those measures 
include, for example, laws relating to arrangements 
between landlords and tenants. 

The purpose of this article is to provide a simplified 
overview of the measures in Schedule 1 of that Act that 
expand the scope for detaining persons who have a 
mental incapacity.  This will be of interest to guardians 
and to the operators of facilities where persons who have 
a mental incapacity reside. 

The COVID-19 Emergency Response Act 2020 will 
operate for six months after it commences, although it 
could end sooner if the various declarations relating to 
COVID-19 have ceased within South Australia.  If the 
pandemic extends beyond six months then the 
Parliament will likely make further laws extending the 
operation of the Act. 

The additional powers to detain relate to protected 
persons, who are defined as persons who are the subject 
of a guardianship order or an administration order (or 
both) made by the South Australian Civil and 
Administrative Tribunal ('SACAT') as well as persons who 
have a mental incapacity who are residents of a 
supported residential facility.  The Minister (currently the 
Attorney-General) will be able, if he or she chooses, to 
expand the definition further to include persons with a 
mental incapacity who are residents in other supported 
accommodation. 

The Minister will appoint an Authorising Officer who will 
have powers including monitoring the operation of the 
measures and ensuring the rights of persons detained 
are protected.  The Authorising Officer can direct that the 
detention of a protected person end and can direct 
people to take steps to ensure this occurs.  There are 

fines of up to $75,000 for not obeying the Authorising 
Officer and fines can be applied to an organisation as 
well as personally to the organisation's directors and 
managers. 

The measures allow authorised officers (which include 
police officers, authorised officers under the Emergency 
Management Act 2004 and other people appointed by 
the Minister) to detain a protected person who is 
unlawfully at large if that is necessary because of the 
pandemic.  An authorised officer can detain and take a 
protected person home or to anywhere else that the 
protected person temporarily resides (eg a hospital).  An 
authorised officer can also direct people to take action to 
prevent a protected person from being unlawfully at 
large, ask people to assist them and remove people who 
are being obstructive. 

A guardian appointed by SACAT (which includes a full 
guardian and also a limited guardian who has been given 
powers in relation to accommodation matters) is 
empowered to detain a protected person who is 
unlawfully at large if that is necessary because of the 
pandemic.  There are limits on the force that can be used 
by such a guardian and the guardian can only take the 
protected person home or to anywhere else that the 
protected person temporarily resides.  A guardian can 
ask other people to assist them. 

These powers to bring home a protected person who is 
unlawfully at large are not a huge leap from existing laws 
regarding protected persons who are the subject of a 
detention order.  The most extraordinary change is the 
ability now for a guardian to approve the detention of a 
protected person, which is a power that has previously 
been held only by SACAT. 

The person in charge of the operation of the premises 
where a protected person resides (eg an aged care 
facility or supported residential facility) may detain a 
protected person at the premises with the approval of the 
protected person's guardian (or authorisation of SACAT 
or the Authorising Officer).  The person in charge can 
also detain a protected person for as long as necessary 
(but not exceeding 48 hours) to seek the approval of the 
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guardian or the authorisation of SACAT or the 
Authorising Officer for a longer period of detention. 

If a protected person has no guardian then the 
Authorising Officer can authorise the detention of the 
protected person. 

The maximum period of detention of a protected person 
that can be approved by a guardian or authorised by the 
Authorising Officer is 28 days.  However, this is subject to 
any order of SACAT or any direction of the Authorising 
Officer. 

SACAT can authorise detention of the protected person 
to be extended beyond 28 days as well as order the use 
of such force as may be reasonably necessary for the 
treatment, day-to-day care and well-being of the 
protected person.  If SACAT does order an extension of 
the detention then the Authorising Officer must review 
that detention.  The Authorising Officer must order that 
the detention cease if he or she is of the view that it is not 
proper for the detention to continue. 

It is an offence to, without reasonable excuse, remove a 
protected person from their detention or to aid or abet 
such a removal. 

A guardian or person in charge of the operation of 
premises can ask SACAT to give them advice or 
direction about their powers. 

Guidelines will be published by the Minister about the 
detention of protected persons during the pandemic.  Any 
detention of a person must comply with those guidelines 
(unless SACAT or the Authorising Officer direct 
otherwise). 

These new measures are, of course, more complex than 
what we can explain in an overview article.  If you require 
any legal advice in relation to the effect of this legislation 
upon you or your organisation, we would be happy to 
assist you. 

 

 

The most extraordinary change is the ability now for a guardian 
to approve the detention of a protected person, which is a 
power that has previously been held only by SACAT.  

 

Disclaimer 
This newsletter is merely an overview and accordingly it is not to be relied on as legal or other advice or on any other basis whatsoever.  All legal liability 
arising from use of information contained in this newsletter is disclaimed to the maximum extent permitted by law.  Readers should obtain independent 
legal and other professional advice suitable to their individual circumstances. 
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